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THE INTER-AMERICAN HUMAN RIGHTS
SYSTEM PUT TO THE TEST:

THE INTERPRETATION JUDGMENTS

IN THE HONDURAN DIsAPPEARANCE CASES

Douglass W. Cassel, Jr., ExecutiveDirector, International Human Rights Law Institute, DePaul
University;PaulM. Liebenson, Esq.; Anita M. Sarafa, Esq.; Research Assistant:Carrie J.Davis

INTERNATIONAL HUMAN RIGHTS LAWINSTITUTE: Occasional Paper 91-1

Chicago, Illinois,May 1991

ABSTRACT

In the first contested cases decided by the Inter-American Court of
Human Rights, the Court awarded damages to the families of two victims
of involuntary disappearances. The Government of Honduras has com
plied with part but not all of the Court's judgments. Pursuant to the
American Convention on Human Rights, the Court has reported the non
compliance to the General Assembly of the Organization of American
States, which has relevant responsibilities under both the Convention and
the OAS Charter.

The following analysis principally concludes:

The Court's judgments against Honduras are now final and non-appealable;

The Court had power to issue the judgments;

Honduras is legally obliged by the Convention, by pacta sunt seroanda, and
by the principles of the OAS Charter to comply with the Court's judgments;
and

The disposition of this matter by the General Assembly could have an im
portant impact on the future protection of human rights in the Americas.
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EXECUTIVE SUMMARY

Background:

Exercising its jurisdiction under the American Convention on Human
Rights, the Inter-American Court of Human Rights in 1988 found the Gov
ernment of Hon~ura~respo~iblefor the involuntary disappearances, and
conse'I:uent deprivations of nghts, of two of its citizens. In July 1989 the
Court Issued Damages Judgments, awarding 750,000 lempiras to the wid
ows and children of the victim in one case, and 650,000 lempiras in the
other, to be paid within ninety days. In August 1990, faced with the subse
quent devaluation of the Honduran currency and the fact that Honduras
had not yet paid any compensation, at the request of the Inter-American
Commission on Human Rights, the Court issued Interpretation Judgments,
interpreting and enforcing its Damages Judgments to require preservation
of the original purchasing power, and payment of post-judgment interest.

The Government of Honduras ratified the American Convention on
Human Rights without reservation in 1977. It accepted the jurisdiction of
the Court, also without reservation, in 1981. It participated in all phases of
the proceedings before the Court and, in late 1990, paid to the victims'
families the sums of lempiras specified by the Court's Damages Judgments.

However, in October 1990 Honduras formally advised the Court that
it would not comply with the Interpretation Judgments and it has to date
failed to do so. Accordingly, pursuant to the Convention, the Court in April
1991 advised the General Assembly of the Organization of American States
that Honduras has not complied with its Interpretation Judgments. The
General Assembly next meets in Santiago, Chile, during the first week of
June, 1991.

When actually paid in late 1990, the damages were worth substan
tially less than their original purchasing power. According to one estimate,
they represented less than one third of their original value. Further signifi
cant devaluation is possible before the trust funds set up for the children
are fully paid out when they reach age 25.

Analysis:

1. Jurisdiction. Under the Convention the Court has jurisdiction over
these cases and power to award "fair compensation" for violations.

2. The Damages Judgments. Exercising this power, the Court in July 1989
issued its Damages Judgments, awarding damages, ordering payment
within 90 days, and retaining jurisdiction to supervise compliance.

L

3. Delay in Payment. Honduras did not pay the damages within the time
set by thE7.Court. Approximately one year later, in October 1990, it paid the
sums in lempiras originally awarded to the widows, and, apparently in De
cember 1990, it paid the sums in lempiras originally awarded into a trust
fund for the children. Honduras cited the need for a legislative budget
amendment at a time of fiscal crisis as the reason for the delay.

4. Interpretation Judgments. In August 1990 the Court issued its Interpre
tation Judgments, interpreting and enforcing its Damages Judgments to re
quire preservation of the original purchasing power and payment of post
judgment interest. The Courtrelied both on its authority under Article 67 of
the Convention to interpret its own judgments, and on its expressly retained
jurisdiction to supervise compliance with the Damages Judgments. Concur
ring in the result, one judge opined that Article 67 did not apply, but that the
Court's retention of enforcement jurisdiction amply supported its ruling.
There were no dissents.

5. Honduras' Objections. Honduras objected to the Interpretation Judg
ments on the ground that the Damages Judgments were clear, allowing no
room for the Court to exercise its power of interpretation. Honduras did not
directly address the Court's retention of enforcement jurisdiction.

6. The Issues Now. At the present, post-judgment stage of the proceed
ings, the issues under international law are not whether the Interpretation
Judgments were "rightly" decided. Under Article 67 of the Convention, the
Court's judgments are final and not subject to appeal. Instead the issues
now are: (l) Did the Court have power to issue its Interpretation Judgments,
and (2) If so, is Honduras legally obliged to comply with the Interpretation
Judgments?

7. The Court's Powers Under the Convention. The Court had power to issue
its Interpretation Judgments. Article 63.1 of the Convention, authorizing the
Court to award "fair compensation" for violations, empowered the Court to
issue the Damages Judgments, to retain jurisdiction to enforce the Judg
ments, and then to enforce them. The Court's power also derived in part
from Article 67 of the Convention, authorizing the Court to interpret its prior
judgments.

8. Competence de faCompetence. The Court's power also derived from the
longstanding, fundamental principle of international law that international
courts have power, absent some agreement to the contrary, to decide on the
limits of their own powers, and for that purpose to construe their governing
instruments (here the Convention). This inherent power is known in inter
national law as the competence de la competence. While there are excep
tions, none is remotely applicable here.
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9. Honduras' Obligation Under the Convention. Honduras was obligated to
comply with the Court's judgments. Honduras ratified the Convention and
accepted the Court's jurisdiction without reservation. Article 68.1 of the
Convention provides, "The States Parties undertake to comply with the
judgment of the Court in any case to which they are parties".

10. Pacta Sunt Servanda. Honduras' refusal to comply with the Court's In
terpretation Judgments would violate one of the most fundamental prin-

~- ciples of intemationallaw, pacta sunt servanda, which requires states to com
ply in good faith with their treaty obligations.

11. Violations of OAS Charter Principles. To the extent Honduras' refusal to
comply with the Interpretation Judgments would violate principles of inter
national law, it would also violate the principles of the GAS Charter, namely
Article 3(a) which recognizes, "International law is the standard of conduct
of States in their reciprocal relations", and Article 3(b) which demands of
States "the faithful fulfillment of obligations derived from treatiesand other
sources of international law" .

12. Potential Impact of These Cases. The Honduran disappearance cases are
the first contested cases to be decided by the Court. Honduras' ultimate de
cision on whether to comply may significantly enhance or detract from the
future effectiveness of the Inter-American Human Rights system, as well as
respect for the principle of pacta sunt servanda in this hemisphere.

13. The Role of the General Assembly. The General Assembly has relevant
responsibilities under both the Convention and the GAS Charter. Its deci
sion on whether and how to enforce the Court's Interpretation Judgments
may have an important impact on both the Inter-American Human Rights
system and the principle of pacta sunt servanda. The Inter-American system
is modeled on the European Human Rights system. The European Commit
tee of Ministers has taken firm action in support of the European system.
Damages judgments issued by the European Court of Human Rights are
routinely complied with by governments.

II. THE VELASQUEZ RODRIGUEZ
AND GODINEZ CRUZ CASES

A. History

From 1981 to 1984, between 100 and 150 people involuntarily "disap
peared" in Honduras with at least the acquiescence of the Government'
The Inter-American Commission on Human Rights ("Commission"), con
cerned about the proliferation of desaparecidos, or involuntarily disap
peared persons, in the Inter-American community of nations, submitted

I
L

three cases involving the Government of Honduras to the Inter-American
Court of Human Rights ("Court") under the Court's contentious jurisdic
tion. Two of these three cases are now the subject of this paper.?

In the first case to reach the Court, the ·Veltisquez Rodriguezcase," Angel
Manfredo Velasquez Rodriguez, a married Honduran student and labor ac
tivist with three children, disappeared after being abducted from his car by
security force undercover agents in Tegucigalpa in September, 1981.4 In the
second litigation, the Godinez Cruz case," Saul Godinez Cruz, a high school
teacher and activist in the teachers' union, married with one daughter, was
abducted in his home town of Choluteca, in July, 1982 when he reportedly
was intercepted on his motorcycle by a soldier and two men in plain
clothes as he left to\\7I1 for classes in a neighboring city."

In its judgments on the merits in Velasquez in 1988 and Godinez in
1989, the Court sustained the Commission's petition and held the Hondu
ran Government responsible for violating, through at least aquiescence in
the practice of involuntary disappearance, the victims' right to life, right to
humane treatment and right to personal liberty guaranteed by Articles 4, 5
and 7, respectively, of the American Convention on Human Rights ("Con
vention").? The Court found that the disappearances were part of a system
atic and selective practice of kidnappings and disappearances in Honduras
from 1981 to 1984.8 The Court also found the Honduran Govermnent in
violation of Article 1.1 of the Convention which establishes generally the
duty of governments to respect the human rights of individuals and to
guarantee the enjoyment of those rights recognized in the Convention." As
a consequence of this affirmative obligation, each Government has the con
crete duty to prevent, investigate, punish, disclose and compensate (when
restoration is impossible) victims or their relatives for human rights viola
tions."

The Court ordered the Honduran Government to compensate the
widows and children of Veldsquez and Godinez for the harm caused them as
the result of the involuntary disappearances." In both cases the Court re
tained jurisdiction to fix damages or approve a damages agreement." In a
subsequent Damages Judgment, issued in July 1989, the Court in Velasquez
awarded compensatory damages of 750,000 lempiras 13 (then worth over
$300,000) to be paid one-fourth to Velasquez's widow and three-fourths
into a trust for his children "under the most favorable conditions permitted
by Honduran banking practice." 14 In addition the judgment provided that
"the Court shall supervise the implementation of the compensatory dam
ages at all of its stages. The case shall be closed when the Government has
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fully complied with the instant judgment."ls The Court also stated that
payment "must" be made within 90 days, unless the Honduran Govern
ment opts to pay in six monthly installments, with the first during the 90
day period." Similarly, in the Damages Judgment in the Godinez case, the
Court awarded compensatory damages of 650,000 lempiras 17 (then worth
over $300,000). The Court again ordered the best banking practice for the
trust," Court supervision until the damages are paid"; and payment within
90 days."

Before the 90 days expired, the Commission requested clarification of
the Damages Judgments in both cases, under Article 67 of the Convention
and Article 48 of the Rules of the Court. The Commission asked the Court
to provide some mechanism to protect the purchasing power of the trust
fund to be set up for the children against the potential inflation of the Hon
duran currency," The Government of Honduras, in the meantime, had
paid nothing by the expiration of the 90 day period. The Court; in August
of 1990, issued Interpretation Judgments stating in both that" the
Commission's request was admissible." The Court interpreted the phrase
"under the most favorable conditions permitted by Honduran banking
practice" to require the trustee to take steps to protect the purchasing
power of the trust funds, by selecting diverse types of investment, such as
hard currency, real estate or other means." The Court also ruled that Hon
duras should compensate for the losses, caused by its delay in payment,
through payment in hard currency," with interest." and that it should pay
immediately,"

In a concurring opinion, Judge Piza Escalante disagreed with the
Court's position that Article 67 applied. In Judge Piza's opinion, Article 67
would apply only to the judgments on the merits but not to the 1989 Dam
ages Judgments. Nevertheless, Judge Piza agreed that the Court had
power to grant the relief because it had expressly retained power to super
vise compliance with the Damages Judgments. 27

Despite the Court's Interpretation Judgments, in October, 1990 the
Government of Honduras paid the one fourth share of the Damages Judg
ments in the originally specified sums of Honduran currency to the wid
ows of Velasquez and Godinez." Similarly, apparently in December, 1990,
the Government of Honduras paid the remaining three-fourths of the origi
nally specified sums of Honduran currency to the children's trusts."

B. TheObjections of theGooernment ofHonduras

In a "Statement of the Government of the Republic of Honduras to
the Inter-America~Court of Human Rights regarding the Judgments of the
Court of August 17, 1990",30 delivered to the Court in October 17, 1990, the
Government of Honduras expressed its surprise at the Court's Interpreta
tion Judgments and deemed the Court's resolution "unacceptable". The
Government's objections are summarized below."

1. The Interpretation Judgments constitute a modification, not an inter-
pretation, of the Damages Judgments.

By requiring the Government of Honduras to compensate the beneficiaries
for the loss in real economic value suffered by the lempira, as well as for
ordinary banking interest, the Court increased the nominal value of the ori
ginal damages awards by over one hundred percent. The Damages Judg
ments fixed the amount of compensation in the official currency of Hondu
ras without referring either to its value with respect to the dollar or any other
foreign currency in the event of devaluation or to a loss of purchasing
power,"

2. The request of the Inter-American Commission on Human Rights for
an interpretation of the Damages Judgments did not comply in form or sub
stance with the requirements of Article 48(1) of the Rules of Procedure of the
Court.

The Court's Interpretation Judgments did not arise out of any dispute be
tween the parties regarding the scope or meaning of the Damages Judg
ments. Rather, they were delivered in response to concerns expressed by the
Commission in its notes dated September 29, 1989 "requesting clarification
of the compensatory damages judgments, despite the fact that the operative
parts are sufficiently clear and precise.P While the Court declared that it
shared the concern expressed by the Commission, apparently before deliver
ing its Damages Judgments, such judgments did not address the concern.
Even the Commission, in its notes, stated that the Damages Judgments did
not contemplate any protective mechanism "to preserve the current pur
chasing owner of the award'(s) in the face of inflation or possible devaluation
of the lempira ..." .34

3. The Court's interpretation of the fiduciary role of the trust fund is an
exaggeration.

In relying on the phrase "under the most favorable conditi~ns permitted b~

Honduras banking practice", the Court "equates a trust WItha secure bUSI
ness for the preservation of the real value of the compensations against a
possible loss of purchasing power by the lempira in relation to the dollar
brought about by inflation or devaluation". The Court's Interpretation
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Judgments incorrectly attribute management of the trust to the trustee, who
in no way is involved in the administration of the trust. Under Honduran
legislation, that function belongs to the fiduciary agent; that is, the banking
institution where the trust has been created.P

4. The 90 days term was insufficient in light of Honduran domestic law
and economic conditions.

The term set by the Court for complying with its Damages Judgments did
not allow for all the legal actions and decisions required under Honduras
domestic law for the Government of Honduras to comply; most importantly,
the allocation and approval of the appropriations required for the payment
of the awards, which normally must be included in the country's annual
budget. Nor was.it possible within the 90 day time frame to obtain the ap
proval of a special allocation outside the budget process due to declining
revenues resulting from the economic crisis faced by Honduras."

5. The Damages and Interpretation Judgments are without precedent
among similar judgments delivered by the European Court of Human
Rights insofar as the amount of the awards, the terms of execution and the
interpretation thereof are concerned.

In the compensatory damages and interpretative judgments rendered
by the European Court of Human Rights in the Ringeisen Case on June 22,
1972 and June 23, 1973, respectively, the amount of the damages assessed
against the Austrian Government was not significant, nor was a term speci
fied for such payment."

C. The Court's Response

In a letter dated November 12, 199038 the President of the Court, after
conferring with the other judges, issued a reply to the Government of Hon
duras' October 17 letter. The points in the reply are summarized below:

1. The Court's interpretation is not "an exaggeration". In the Interpreta
tion Judgments, the Court was of the opinion that the expression "under the
most favorable conditions permitted by Honduran banking practices"
means that the trustee must "faithfully perform his task as would .a good
head of family, so as to ensure that the amount assigned maintains its pur
chasing power and generates sufficient earnings or dividends to increase
it."39 This provision cannot be deemed to be an "exaggeration" unless it is
believed that the fiduciary agent, the Central Bank of Honduras, is not quali
fied to carry out its functions "under the most favorable conditions permit
ted by Honduran banking practices". If such were the case, in the exercise of
the power to "supervise" compliance with its judgments which the Court

assumed and continues to enjoy, the Court would have to look into the mat
ter,"

2. The Government of Honduras, not the beneficiaries, bears the respon
sibility for damages caused by delays in payments. The Government's argu
ment that the Court's Interpretation Judgments result in an increase in the
nominal value of the original award by over one hundred percent only
serves to confirm the Court's reasons for reaching the decision it did. Given
the loss in nominal value that occurred in just one year, by the time payment
is eventually made, the amount could be merely symbolic, and the effect
sought by the judgment would be lost."

3. The Government of Honduras still had not paid despite completing its
internal procedures. As of November 12, 1990, the Court had not received
confirmation that the Government of Honduras had paid the original dam
ages award. Given that the Government of Honduras approved such dam
ages by its Decree NQ 55-90, thereby completing its internal procedures, that
explanation given for the original delay cannot explain the further delay,"

4. States must comply in good faith with treaties in effect. Under the
terms of Article 26 of the Vienna Convention on the Law of Treaties, States
must comply "in good faith" with treaties in effect. Under the terms of Ar
ticle 68.1 of the American Convention on Human Rights, "(tlhe States Parties
to the Convention undertake to comply with the judgment of the Court in
any case to which they are parties." The failure of Honduras to respect the
decisions of the Court in good faith would violate "the rule of pacta suni .
servanda" a norm essential to the survival of the international community,"

III. COMMENT AND ANALYSIS

Under international law, the objections raised by Honduras in its Oc
tober 1990 letter to the Court must -be considered in view of the present,
post-judgment stage of the proceedings. The Court has issued not only its
judgment on the merits, but also its Damages Judgments and its Interpreta
tionJudgments. Honduras has formally communicated to the Court its in
tention to comply with the Damages Judgments (as construed by
Honduras), but states that it will not comply with the Interpretation Judg
ments. Despite a formal reply from the President of the Court urging it to
comply fully, Honduras has neither done so nor indicated any intention to
do so. On the contrary, its most recent formal position (October 1990) states

that it will not comply fully.

Accordingly, pursuant to Article 65.1 of the Convention, the Court
has specified these cases in its 1990Annual Report to the General Assembly
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of the Organization of American States as cases "in which a state has not
complied with its judgment." Moreover, the Court has submitted to the
General Assembly a draft resolution on its Annual Report, proposing that
the Assembly resolve" ltlo call upon the Government of the Republic of
Honduras to comply with the judgments of August 17, 1990 in the
'Velasquez Rodriguez' and 'Godinez Cruz' cases." (See discussion in Part IV
below.)

Given the post-judgment stage of the case, the present questions un
der international law are not whether the Interpretation Judgments were
correctly decided, i.e., whether they "correctly" interpreted and enforced
the Damages Judgments. Under Article 67 of the Convention, the Court's
Judgments are final and not appealable. Rather, the two central questions
of international law are as follows:

(1) Did the Court have the power to render its Interpretation Judgments,
regardless of whether they were "rightly" or "wrongly" decided?

(2) If the Court did have the power to render the Interpretation [udg-
merits, is Honduras legally obligated to comply with them?

As will presently be shown, the answer to both questions is in the
affirmative: The Court was empowered to render its Interpretation Judg
ments, and Honduras is obliged to comply with them.

A. Did The CourtHave The Pawer To Render
Its Interpretation Judgments?

The Court's jurisdiction and powers in these cases ar e governed by
the Convention, the instrument creating the Court. Article 62.1 of the Con
vention grants the Court jurisdiction over "all matters relating to the inter
pretation and application of this Convention." Article 62.3 specifically
grants the Court Jurisdiction over all cases concerning the "interpretation
and application" of the Convention that are submitted to it, provided the
States Parties have recognized the Court's jurisdiction (as Honduras has;
see question (2) below).

These cases, involving the involuntary disappearances of persons in
Honduras, concern the interpretation and application of provisions of the
Convention, namely Articles 1.1, 4, 5 and 7, which respectively require
States Parties to ensure free exercise of rights under the Convention, and
which protect the rights to life, humane treatment and personal liberty. As
the Court has repeatedly found, these cases thus fall plainly within its juris
diction. 44

When, as here, violations are found in such cases, Article 63.1 of the
Convention 'empowers the Court to rule that "fair compensation" be paid
to the injured parties.

Once the Court reaches a judgment, Article 67 provides that its judg
ment "shall be final and not subject to appeal." Article 67 also grants the
Court the right to interpret its judgments in cases of disagreement."

Perhaps because these provisions 'are so clear, Honduras has not ex
pressly contested either the Court's jurisdiction or its power to include
post-judgment interest and protection of purchasing power in awards of
"fair compensation."

Honduras' arguments instead appear narrower. In essence Honduras
argues that the Court, having once issued its Damages Judgments in terms
of Honduran currency and without express provision for post-judgment
interest, ''boxed itself in." Thereafter the Court was no longer free, argues
Honduras, to invoke its power of interpretation under Article 67 of the
Convention to interpret its Damages Judgments to provide for interest and
preservation of purchasing power.

The arguments of Honduras prior to the Court's issuance of its Inter
pretation Iudgments, although hardly compelling, were not frivolous at the
time. However, while Honduras' objections, viewed from a pre-judgment
perspective, were not entirely without support in international law, the
Court's Interpretation Judgments are amply and persuasively supported. 46

In any event, at the post-judgment stage, the nature of Honduras' ar
guments is critical. Honduras essentially disputes the correctness of the
Court's interpretations and enforcement, of its own prior Damages Judg
ments, as well as of Articles 63:1 and 67 of the Convention (authorizing the
Court to award fair compensation and to interpret its judgments). But un
der Article 67 the Court's Interpretation Judgments on these points are final
and not appealable.

Moreover, under a long-established principle of international law the
correctness of such interpretations and application is a matter to be decided
by the Court, not by one of the parties before it.

The principle is referred to by the French phrase as the competence de
la competence -the power of an international tribunal to determine the lim
its of its own jurisdictional and other powers, and for that purpose to inter
pret its governing instruments." The principle has been described by the
respected international jurist, Sir Hersch Lauterpacht of Great Britain, as
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"one of the most firmly established principles of international arbitral and
judicial practice'v" and "one of the most fundamental principles of interna
tional, and national jurisprudence..."49

The competence de la competence has been recognized in bilateral
arbitrations by eminent United States arbitrators since at least 1797;50 by
United States Secretary of State Daniel Webster as early as 1839;51 in bilate-

.. ral arbitrations involving Paraguay in 1860, Costa Rica in 1862, and Chile in
189252 and by multinational conventions since the Hague Conference of
189953. By 1911 it was described in the Walfish Bay Boundary case as a
"constant doctrine of public international law."54

The World Court has continuously found the doctrine applicable to
international courts as well. In a 1928 Advisory Opinion, the Permanent
Court of International Justice declared, U As a general rule, aJ;ly body pos
sessing jurisdictional powers has the right in the first place itself to deter
mine the extent of its jurisdiction."55

In construing its own competence de la competence in the 1953
Nottebohm Case (Preliminary objection), the International Court of Justice
("ICY') made clear that international courts inherently possess this power,
absent any agreement to the contrary by the parties to the treaties govern
ing them, even without any provision expressly conferring the power. Re
ferring to the express provision in the ICys statute (Article 36.6), the ICJ
pointed out that it:

merely adopted, in respect of the Court, a rule consistently accepted by inter
national law in the matter of international arbitration. Since the Alabama
case [in 1872], it has been generally recognized following the earlier prece
dents, that, in the absence of any agreement to the contrary, an international
tribunal has the right to decide its own jurisdiction and has the power to
interpret for this purpose the instruments which govern that jurisdiction.

This principle (. .. ) assumes particular force when the international tribunal
is no longer an arbitral tribunal constituted by virtue of a special agree
ment. .. , but is an institution which has been pre-established by an interna
tional instrument defining its jurisdiction and regulating its operation...

... The judicial character of the Court and the rule of international law re
ferred to above are sufficient to establish that the Court is competent to adju
dicate on its own jurisdiction in the present case.

tic.; Rep. (1953), 111, 119, 120.J

The ICJ thus found the power inherent in an international court cre
ated by an international instrument defining its jurisdiction and regulating

l
I
I
i

J

its operation, absent some agreement to the contrary. This description fits
the Inter-American Court of Human Rights, created by the American Con
vention on Human Rights. Thus, the Inter-American Court inherently pos
sesses the competence de la competence.56

The competence de la competence empowers a court to con
strue its governing instrument not only as to its jurisdiction, but also as to
all issues incident to that jurisdiction. 57 It authorizes an international court
to adjudicate the limits of interpretation of its own judgments under treaty
provisions authorizing such interpretation -the very power exercised by
the Inter-American Court in the Honduras cases. 58 And the World Court
has exercised its competence de la competence to imply powers to award
reparations even where none were expressly authorized'" and to assess the
amount of damages even when a special agreement conferring jurisdiction
referred only to whether damages ought to be paid.f" Both interpretations
arguably go well beyond the Inter-American Court's decision to allow
post-judgment interest and to require protection of purchasing power as
part of "fair compensation".

The competence de la competence is not absolute. 61 Where states re
serve controversies of a certain nature from those they agree to submit to
the tribunal's jurisdiction, international tribunals do not have undisputed
power to rule with finality on the nature of the controversy -e.g., whether it
is justiciable or political, international or domestic.F However, this limita
tion "only occurs when the parties reserve certain areas of disputes to be
decided by themselves, and it does not, ... , preclude the tribunal's exercise
of its competence de la competence beyond this primary question". 63 It
thus has no application here.

The power also may not be exercised in an arbitrary manner." This
exception, however, is not remotely applicable here. (See note 46 above.)

In short, both the Convention and the fundamental international law
principle of the competence de la competence make clear that the Court,
and not one of the parties before it, has the power to decide on the correct
interpretation of the Convention and of its own prior judgments. Accord
ingly the Court had the power to issue its Interpretation Judgments.

B. Is Honduras obliged tocomply with the
Court's Interpretation Judgments?

Hondurasobligation to comply with the Court's Interpretation Judg
ments derives from the Convention, from Honduras' acceptance of the
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Court's jurisdiction, from the fundamental international law principle of
pacta sunt servanda, and from the principles of the Charter of the Organiza
tion of American Sta tes.

Article 68.1 of the Convention provides: "1. The States Parties to the
Convention undertake to comply with the judgment of the Court in any
ca~~ to which they are parties."

By ratifying the Convention and accepting the Court's jurisdiction
without reservation." Honduras committed itself to comply with Article
68.1. As a party to the Velasquez and Godinez cases, Honduras is bound "to
comply with the judgment of the Court".

Honduras' failure to comply with these treaty commitments would
violate pacta sunt servanda. This general principle of international law pro
vides that a treaty in force "is binding upon the parties and must be per
formed by them in good faith."66 Pacta sunt servanda "lies at the core of the
law of international agreements and is perhaps the most important prin
ciple of international law." 67

Because Honduras' noncompliance with the Court's Interpretation
Judgments would violate its treaty commitment under Article 68.1 of the
Convention, as well as the general principle, of international law of pacta
sunt servanda, Honduras' noncompliance would also violate the principles
of the OAS Charter. In Article 3 of the Charter the member States reaffirm
the following principles:

"(a) International law is the standard of conduct of States in their reciprocal
relations;"

and

"(b) International order consists essentially of respect for the personality,
sovereignty, and independence of States, and the faithful fulfillment of obliga
tions derived from treaties and other sources of international law. (Emphasis
added.)

Honduras' noncompliance with the Interpretation Judgments would
neither comply with international law as a standard of conduct, nor faith
fully fulfill its treaty obligations; accordingly, it would violate these Charter
principles.

In short, Honduras is bound not only by the Convention, but also by
one of the most fundamental principles of international law, and thus by
the principles of the OAS Charter as well, to undertake to comply in good
faith with the Interpretation Judgments.

I\T. The Role of the General Assembly

The Honduran disappearance cases are not only the first contested
cases decided by the Court; they also present the first occasion on which
the General Assembly of the GAS has been requested to exercise its respon
sibilities under the Convention and the GAS Charter in a case of noncom
pliance. Following an unsuccessful effort to persuade Honduras to comply
with its Interpretation judgments," the Court in ~pril, 1991, reported Hon
duras' noncompliance to the General Assembly pursuant to Article 65 of
the Convention. The draft resolution submitted by the Court (para. 7) asks
the General Assembly to "call upon the Government of the Republic of
Honduras to comply with the judgments of August 17, 1990 in the
'Velasquez Rodriguez' and 'Godinez Cruz' cases."

A. Legal Basis for Action

Article 65 requires the Court to submit an annual report on its work to
the General Assembly and, in addition, directs: "It shall specify, in particu
lar, the cases in which a state has not complied with its judgments, making
any pertinent recommendations."

This provision of Article 65 resulted from a proposal by Guatemala at
the 1969 San Jose Conference, at which the drafting of the Convention was
completed and the Convention was signed. Guatemala proposed that the
Court report cases of noncompliance to the Permanent Council of the GAS.
However, the drafters believed that this would seem to involve powers be
yond those of the Permanent Council. Consequently "the formula for re
porting and making recommendations to the General Assembly was
agreed upon as a means of applying pressure upon a delinquent state to
comply with a judgment of the Court."i 69

The General Assembly's responsibilities flow not only from Article 65
of the Convention, but also from the Charter of the GAS. Article 52 of the
Charter makes the General Assembly the "supreme organ" of the GAS.

. Under Article 52(a), the General Assembly is empowered to "decide the
general action and policy" of the GAS. And under Article 2(d) of the Char
ter, one of the "essential purposes" of the GAS is to "seek the solution of ... ,
juridical. .. , problems that may arise" among its members.

Under the Charter, then, the General Assembly is charged with seek
ing a solution to the juridical problem of Honduras' noncompliance with
the Interpretation Judgments of the Court. The Charter would impose this
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responsibility on the General Assembly even if the Convention did not be
cause the matter is plainly a "juridical" problem.

Moreover, as noted in the preceding section, Honduras' noncompli
ance would also violate the GAS Charter principles of compliance with in
temationallaw and with treaty commitments, stated in Article 3(a) and (b).
This additional juridical problem further brings the matter within the cog
nizance of the General Assembly.

The Velasquez and Godinez cases are the first contested cases to be
heard and decided by the Court. A refusal by the Government of Hondu
ras to comply fully with the Court's Interpretation Judgments would pose
a fundamental challenge to the future vitality of the system of protection of
international human rights in the Americas.

Within that system, the Court stands as the judicial organ of last re
sort with respect to human rights questions that are subject to its jurisdic-

B. The European Experience

In evaluating what action the General Assembly might take, it may be
useful to consider the experience of the European Human Rights system,
upon which the Inter-American system was modeled. The Council of Eu
rope, like the GAS, faced the problem of non compliance by a member state
during a formative period in the development of the European system. In a
case involving noncompliance by the military government of Greece, the
Committee of Ministers of the Council of Europe made clear that it was
prepared if necessary, to use sanctions to enforce compliance with human
rights.70

Since then, the European Human Rights System has functioned effec
tively, especially in damages cases. Through 1987, the European Court of
Human Rights handed down approximately thirty cases awarding some
form of compensatory damages. Damages judgments issued by the Court
are routinely complied with by governments. Moreover, according to the
Senior Legal Officer at the Registry of the European Court of Human
Rights, "if a [sltate were to refuse to apply a judgment given against it ... the
Committee of Ministers would doubtless adopt a recommendation" even
though the conflict might "result in the withdrawal or exclusion of the of
fending state from the Council of Europe."?'

Endnotes

Velasquez, Judgment on the Merits, Case N° 7920, Inter-Am Ct. H.R., (Ser. C), N°4
(june 29, 1988) at para 147a-d, 148, 178-82, and 185; Observations of the Inter-Am.
Comm'n H.R. on Preliminary Objections of the Government of Honduras, March 20,
1987.

The third disappearance case, Fairen Garbi and SolisCorrales Judgment, Case 7951, In
ter-Am. Ct. H.R. (Series C) N°6 (1989), is not at issue since the Court found that Hon
duras had not been proved responsible for the disappearances.

Velasquez, Judgment on the Merits, Case N07920, Inter-Am. Ct. H.R., (Ser. C), N04
(Iune 29, 1988).

Id. at para. 147e-h.

Godinez, Judgment on the Merits, Case N°8097, Inter-Am Ct. H.R. (Ser. C), N°S (Ianu
ary 20, 1989).

Id. at para. 154.

The American Convention on Human Rights, Nov. 22, 1969, arts. 4,5 and 7,O.A.S.T.S.
NOJ6, OAS/ser. L./v/II.23, doc. 2, rev. 6 reprinted in 9 I.L.M. 673 (1970); See also N.
Deodhar, First ContentiousCase Before the Inter-American Court of Human Rights, 3 Am.
U.L. & Pol'y 283-297 (1988).

Velasquez Judgment on the Merits, at para. 147(aHd).

velasquez Judgment on the Merits, at para. 162.

Id. at para 166.

Velasquez, Judgment on the Merits, at para. 194.5; Godinez, Judgment on the Merits, at
para. 203.5.

tion. If a state does not comply fully with a judgment of the Court, the
Court must inform and make recommendations to the GAS General As
sembly. Under both the GAS Charter and the Convention, the General As
sembly then has the responsibility to determine appropriate action.
Regardless of the Government of Honduras' disagreement with the Court's
Interpretation Judgments in the Velasquez and Godinez cases, and notwith
standing its partial compliance with the Damages Judgments to date, Hon
duras' compliance with the Court's Interpretation Judgments is the critical
issue now facing the General Assembly. The response of the General As
sembly may determine the effectiveness of the Court -and the system of
human rights protection it is designed to enforce-for years or decades to
come.
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The United States Judge, Judge Schwebel, who issued a lengthy and vigorous dissent
from the Court's jurisdictional and other findings, did not dispute its power to decide
upon its jurisdiction. See I.e.]. Rep. 1986, pp. 259, 284-320 (Diss. Op. of Judge
Schwebel). The United Kingdom judge, Judge Jennings, who was sympathetic with
some of the United States' arguments, pointedly supported the Court's declaration of
its competence de la competence. Id. at 528. Not one judge dissented from the Court's
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assertion of its competence de la competence. But see W. M. Reisman, International
Court, supra n. ,91 at 128, citing the Roman law maxim, "arbiter nihil extra
comprissum facere potest... ".

Shihata at 28.

Shihata at 12, 68-73; see,generally, W.M. Reisman, International Court, supra, note 61,
and W.M. Resiman NULLITY AND REVISION, supra note SO. Professor Reisman
argues that the world Court's holding that Nicaragua had accepted its jurisdiction
was "so ill-founded in the facts, in the law and in the Court's own jurisprudence as to
constitute a ground for nullity". International Court, supra note 61, 80 Am. J. Int'l Law
at 132.

See HUMAN RIGHTS; THE INTER-AMERICAN SYSTEM, note 69 infra, Binder 1,
Booklet 3, pp. 42-44.

Ian Brownlie, PUBLIC INTERNATIONAL LAW (4th. ed. 1990) (Oxford, England:
Clarendon Press), p. 616 (footnote omitted); accord, Vienna Convention on Treaties,
Article 26; Restatement of the Foreign Relations Law of the United States (3d ed.
1986), section 321.

Restatement, supra note 66, Comment to section 321. In cases where a state party to a
multilateral agreement commits a material breach, another state specially affected by
the breach can suspend the operation of the agreement in whole or in part as between
itself and the defaulting state. Vienna Convention, Articles 6/0(2) (b); Restatement
section 335(2) (b). But even if the Inter-American Court could be analogized to a state
party for this purpose, Honduras would have to establish that the Court committed a
material breach of the Convention. In view of the discussion under question (1)
above, no such breach could be shown.

See the letter from the President of the Court to the Honduran Ambassador, dated
November 12, 1990, Appendix XI to the Couurt's 1990 annual Report.

Report of the United States delegation on the Conference, reprinted in Thomas
Buergenthal and Robert Norris, HUMAN RIGHTS: THE INTER-AMERICAN SYS
TEM (Dobbs Ferry, N.Y.: Oceana Publications, Inc., 1982-90), Binder 3, booklet 15, at
1,54-55.

The case was brought by the governments of Denmark, Norway, Sweden and the
Netherlands. Denmark, Norway, Sweden, Netherlands v. Greece, Nos. 3321/67 and
3344/67, 1968 Y.B. Eur. Conv. on H.R. 690 (january 24, 1968) (decisions of the Eur.
Comm'n H.R. on the admissibility of the applications). See also Denmark, Norway,
Sweden, Netherlands v. Greece, Nos. 3321/67 and 3344/67, 1968 Y.B.Eur. Conv. on H.R.
730 (May 31, 1968) (decision of the Eur. Comm'n H.R. on the admissibility of certain
new allegations). The applicant governments petitioned the European Commission
charging that the Greek government violated the Convention in 1967 by declaring a
state of emergency and suspending various provisions of the Greek Constitution.
1968 Y.B. Eur, Conv. on H.R. 690 (january 24,1968). After investigation, the European
Commission reported to the committee of Ministers of the Council of Europe that the
Greek government had violated the European Convention. The Report of the Euro
pean Comm'n on H.R., The Greek Case, Council of Europe, Doc. 15.701/1, vol. 1, pt.
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1. (1969). There was also a pending motion to suspend Greece from the Council of
Europe for violating Article 3 of the Statute of the Council of Europe, which requires
member states to "accept its principles of the rule of law and of the enjoyment by all
persons within its jurisdiction of human rights and fundamental freedoms". L. Sohn
and T. Buer~enthal, INTERNATIONAL PROTECTION OF HUMAN RIGHTS (1973)
at 1074 citing the Statute of the Council of Europe, art. 3. The Commission's report
supplied more than sufficient evidence to sustain a suspension. Id. When the Greek
government saw that the Committee of Ministers was going to act to stand behind
the Comission, it announced its withdrawal from the Council of Europe. ld.; See

"Note Verbale dated 12 December 1969 from the Government of Greece informing
the Secretary General of Greece's denunciation of the Statute and of its withdrawal
from the council of Europe", Council of Europe, Doc. CM (69) 217 (December 12,
1969),9 ILM 408-10 (1970). Despite Greece's withdrawal, the Committee of Ministers
also rendered its opinion supporting the Commission's report. L. Sohn and T.
Buergenthal, supra, at 1078-1099.

71 V. Berger, CASE LAW OF THE EUROPEAN COURT OF HUMAN RIGHTS Vo. I:
1960-1987 (1989) at 409.




