“1IDH

INSTITUTO INTERAMERICANO DE DERECHOS HUMANOS
INSTITUT INTERAMERICAIN DES DROITS DE L'HOMME
INSTITUTO INTERAMERICANO DE DIREITOS HUMANOS

INTER-AMERICAN INSTITUTE OF HUMAN RIGHTS

Enero - Junio 1991



REVISTA

INSTITUTO INTERAMERICANO DE DERECHOS HUMANOS
INSTITUT INTERAMERICAIN DES DROITS DE L'HOMME
INSTITUTO INTERAMERICANO DE DIREITOS HUMANOS

INTER-AMERICAN INSTITUTE OF HUMAN RIGHTS



Revista
341.481
Revista IIDH/Instituto Interamericano de Derechos
Humanos. —N®1 (Enero/junio 1985)-. -
—San José, C.R.: El Instituto, 1985-
v.;23 cm.

Semestral

ISSN 1015-5074
1. Derechos del hombre - Publicaciones peri6dicas.

Las opiniones expuestas en los trabajos publicados en esta Revista son de exclusiva responsabilidad
de sus autores.

© 1991, IIDH. Insmruto InTERAMERICANO DE DeRrecrios Humanos.
©Esta revista no puede ser reproducida en todo o en parte, salvo permiso escrito de los editores.

Producida por el Servicio Editorial del IIDH,
coordinado por Rafael Nieto Loaiza.

Diagramacién y montaje electrénico de artes finales:
Prometeo S.A.

La Revista IIDH acogerd articulos inéditos en el campo de las ciencias sociales, que hagan énfasis en
la temética de los Derechos Humanos. Las colaboraciones para su posible publicacién deberdn diri-
girse a: Editores Revista IIDH; Instituto Interamericano de Derechos Humanos; A.P. 10.081 (1000)
San José, Costa Rica, Centroamérica.

Se solicita atenerse a las recomendaciones siguientes:

1. En todos los trabajos se entregaré un original y una copia escritos a doble espacio, dentro de un
méximo de 45 cuartillas tamafio carta. Es posible acompatiar el envio con discos de computador,
indicando el sistema y el programa en que fue elaborado. .

2. Las citas deberén seguir el siguiente formato: apellidos y nombre del autor o compilador; tmflo de
la obra (subrayado); volumen, tomo; editor; lugar y fecha de publicacién; nimero de pdgina c1ta'da.
Para articulos de revistas: apellidos y nombre del autor; titulo del articulo; nombre de la revista
(subrayado); volumen, tomo; editor; lugar y fecha de publicaci6n; nimero de pagina citada.

3. La bibliografia seguiré las normas citadas y estars ordenada alfabéticamente, segun los apellidos
de los autores.

4. Un resumen acompaifiar4 a todo trabajo sometido, de no m4s de una pagina tamafio carta.

5. En una hoja aparte, el autor indicaré los datos que permitan su f4cil ubicacién. Ademas incluird un
brevisimo resumen de sus datos académicos y profesionales. i

6. Los editores aceptan para su consideracién todos los originales inéditos que les sean remitidos,
pero no se comprometen a su devolucién ni a mantener correspondencia sobre los mismos.

La revista IIDH s pUBLICADA SEMESTRALMENTE. EL PrECIO ANUAL Es DB US$25.00 v pE US$20.00 PARA ESTUDIANTES. EL
PRECIO DEL NOMERO SUELTO &S DE US$15.00. Suscrrrores ps CenTroamtrica v PanamA pesen ivcLue US$3.00 ror Envio;
Sur Y Norreamtrica US$4.00 ¥ Eurora, US$6.00.

Topos LOS PAGOS DEBEN SER HECHOS EN CHEQUES DE BANCOS NORTEAMERICANGS O GIRO POSTAL, A NOMBRE DEL INsTITUTO INTERA-
Mericano pe Derecrios Humanos. Resentes v Costa RicA PUEDEN UTILIZAR CHEQUES LOCALES. SE REQUIERE EL PAGO FREVIO
PARA EL ENVIO.

DRIGIR TODAS LAS GRDENES DE SUSCRIPCION AL SeRvicio Eorromar per Instiruto INTeramzricano ps Drerecrios Humanos,
A.P. 10.081 (1000) San Jost, Costa Rica, CeNTROAMERICA.

INTERESADOS EN CANJE, ESCRBIR A LA Revista IIDH, Bruoreca om Instrruto InTeramasicano ps Dexecrios Humaxos, A.P
6906 (1000), San Jost, Costa Rica, CenTroaMERiCA,

INDICE

DOCTRINA

LIBERTAD Y PARTICIPACION POLITICAS
EN EL MARCO DE LOS DERECHOS HUMANOS ...covvvvvevssnmmenssssssmsssssssssmsssssssss 11
Germéan BmarT CaMpos

OUR RIGHTS AND OBLIGATIONS TO
FUTURE GENERATIONS FOR THE ENVIRONMENT ...t
Edith BRowN WEIss

THE PARALLEL EVOLUTIONS OF INTERNATIONAL

HUMAN RIGHTS PROTECTION AND OF ENVIRONMENTAL

PROTECTION AND THE ABSENCE OF RESTRICTIONS UPON

THE EXERCISE OF RECOGNIZED HUMAN RIGHTS .....ccoccieiiirennccsiisnsnessnas 35
A.A. CancADO TRINDADE

LE DROIT A LA CONSERVATION
DE L'ENVIRONNEMENT ......ccotitrricreeiniessssesssisisessassnsssssesssssasasnasssssasssssssasssnsesssessss
Alexandre Kiss

LOS DERECHOS HUMANOS Y .

EL PRINCIPIO DE NO INTERVENCION
PLANTEAMIENTO SOBRE REGLAS ESCLARECEDORAS

Y SANCIONES POR VIOLACIONES A LOS DERECHOS HUMANOS

F. VILLAGRAN KRAMER

CORTE INTERAMERICANA
DE DERECHOS HUMANOS

ACTIVIDADES 127
ENERO-JUNIO 1997 ceuveuumevusrieasessssssssssssssessossssnssssnsssmssssssasssssssssssisssssasssassstrass s st onssss s 1sses

87

RECONOCIMIENTO DE LA COMPETENCIA 13
DE LA CORTE POR PARTE DE NICARAGUA w..coosmessmsmssssssmssssssssmsss s

ADHESION A LA CONVENCION AMARICANA DE
DERECHOS HUMANOS Y RECONOCIMIENTO DE LA O 135
COMPETENCIA DE LA CORTE POR PARTE DE TRINIDAD Y TOBAGO ...

MEDIDAS PROVISIONALES SOLICITADAS

POR LA COMISION INTERAMERICANA

DE DERECHOS HUMANOS RESPECTO DEL PERU 137
DE 17 DE ENERO, 1991 (CASO BUSTIOS-ROJAS) wovuvrenessinsunsrssinsssssmsenssnsensanstsensensonssssisinssiss




6 Revista IIDH [Vol. 13

RULES OF PROCEDURE OF
THE INTER-AMERICAN COURT

REGLAMENTO DE LA
CORTE INTERAMERICANA
DE DERECHOS HUMANOS ...ccocccememmmmmssmsmeersseesssmeessoesssses s 141

COMISION INTERAMERICANA DE
DERECHOS HUMANOS

ACTIVIDADES
ENERO - JUNIO 1997 ..vvooeveresesssssessssssessessssssssssssssssseessseeeseesssesss oo 191

PRESENTATION OF THE ANNUAL REPORT OF
THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS ... 195

Dr. Patrick RoBINSON

ASAMBLEA GENERAL

DE LA O.EA
XXT2 PERIODO ORDINARIO DE SESIONES

Compromiso de Santiago con la Democracia y con la

Renovacién del Sistema INteramericano ...........ececeerveesmisresnesseesiseresssisisssssnsienninniens 213
AG/RES. 1080 (XXI-0/91)
Democracia RePIeSENtatiVa.......oveieesierereietniennieeeiseesenstssssesesssesssssesssssssasssasnensans 216
AG/RES. 1087 (XX1-0/91)
Educacién para la Participacién Civica y ]a Democracia .........cveveevveuseusescesensennnacs 218

AG/RES. 1102 (XXI-O/91)
Informe Anual de la Comisién Interamericana de Derechos Humanos, 1990.....219

AG/RES. 1102 (XXI-0/91)
Annual Report of The Inter-American Commission on Human Rights, 1990 .....221
AG/RES. 1112 (XX1-0/91)
Fortalecimiento de la OEA en Materia de Derechos Humanos ...........cccecveveecenen 223
AG/RES. 1116 (XXI-0/91)
Apoyo al Proceso Democrético de la Reptiblica de Suriname ............oocoeneceuereens 228
AG/RES. 1117 (XX1-0/91)

229

Apoyo al Proceso Democrético en la Reptiblica de Haitf .............ccoeceerrerercerninnes

AG/RES. 1130 (XX1-0/91)
Informe Anual de La Corte Interamericana de Derechos Humanos, 1990........... 230

1991) Indice

AG/RES. 1130 (XX-0/91)

Annual Report of The Inter-American Court of Human Rights, 1990...............

DOCUMENTOS
THE IMPLICATIONS OF THE “COMMON CONCERN OF

MANKIND” CONCEPT ON GLOBAL ENVIRONMENTAL ISSUES ............

I MEETING OF THE UNEP GROUP OF LEGAL EXPERTS TO EXAMINE
THE IMPLICATIONS OF THE “COMMON CONCERN OF MANKIND”

CONCEPT ON GLOBAL ENVIRONMENTAL ISSUES. ..........cccocomimrrerraenenne

I MEETING OF THE GROUP OF LEGAL EXPERTS TO EXAMINE
THE CONCEPT OF THE “COMMON CONCERN OF MANKIND” IN

RELATION TO GLOBAL ENVIRONMENTAL ISSUES ..........ccviiivercnnrveninnne

SYMPOSIUM ON DEVELOPING COUNTRIES

AND INTERNATIONAL ENVIRONMENTAL LAW ......e
NUESTRA PROPIA AGENDA ...ttt snsssssssnsssssssessssssens

PROLOGO, INTRODUCCION

OUR OWN AGENDA
PROLOGUE, INTRODUCTION

EL SISTEMA INTERAMERICANO DE
DERECHOS HUMANOS PUESTO A PRUEBA:
Las Sentencias de Interpretacién en los

Casos de Desaparecidos Hondurefios
Instituto de Derechos Humanos Internacionales, Universidad DePaul

THE INTER-AMERICAN HUMAN RIGHTS SYSTEM PUT TO THE TEST:

The Interpretation Judgments

in the Honduran Disappearance Cases
International Human Rights Law Institute, DePaul University

CUARENTA ANOS DE LA CONVENCION
EUROPEA DE DERECHOS HUMANOS:
Logros alcanzados y futuras perspectivas
Juez, Rolv Ryssdal

O BRASIL E OS DIREITOS HUMANOS: MOGAO DA
SOCIEDADE BRASILEIRA DE DIREITO INTERNACIONAL

..........................................................

...................................................................

.................................................................

.............................................................

.........................



DOCUMENTOS



UNITED NATIONS DECADE OF
INTERNATIONAL LAW SYMPOSIUM.

ON DEVELOPING COUNTRIES

AND INTERNATIONAL ENVIRONMENTAL LAW

Beijin, China, August 12-14, 1991
FINAL REPORT

Introduction

A Symposium on Developing Countries and International Environ-
mental Law was sponsored by the Chinese Government in Beijing China,
on August 12-14, 1991, which was organized by the Chinese Ministry of
Foreign Affairs with the cooperation of the United Nations, the United Na-
tions Environment Programme, the Ford Foundation, China’s National En-
vironmental Protection Administration, the Chinese Society of
International Law and the Environmental Law Institute of Wuhan Univer-
sity.

The Symposium was attended by experts from both developing
countries and developed countriés and from relevant international organi-
zations. H.E. Dr. Mostafa Tolba, Executive Director of the United Nations
Environment Programme (UNEP), the Honorable Mr. Ni Zhengyu, Judge
of the International Court of Justice (ICJ), Dr. F. Njenga, Secretary General
of the Asia-African Legal Consultative Committee (AALCC) and Mr. Wang
Tieya, Vice-Chairman of the Chinese Society of International Law (CSIL)
also participated in the Symposium as special invitees.

Opening Addresses

In his opening address, Mr. Qian Qichen, State Councillor and Minis-
ter of Foreign Affairs, stressed the importance of international Environ-
mental Law. He said that international environmental law is growing into
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an important field of progressive development and codification of interna-
tional law. During its development process, many new concepts and new
ideas have emerged which call for in-depth study and discussions by ju-
rists of various countries. He also said that the key issue here is whether or
not the developed countries will truly understand the special conditions
and needs of the developing countries, and give their sincere accommoda-
tion to such conditions and needs, and will translate such understanding
and accommodation into the international instruments in the form of corre-
sponding-obligations (see Appendix 2).

In his statement entitled “ Our Boundless Creativity”, Dr. M. Tolba,
Executive Director of UNEP, elaborated profoundly on the various impor-
tant aspects of the development of international environmental law. He
said that writing laws to save our planet constitutes an entirely new chal-
lenge in the long tradition of law. An international treaty to deal with glo-
bal environmental problems without clear provisions for technology
transfer, and for assistance in the development or revival of indigenous
techniques and technologies, is not worth its weight in paper. International
environmental laws need to build regimes which ensure additional finan-
cial resources, are avaliable to enable developing countries to acquire
cleaner technologies. The only guarantee that international environmental
law will continue to develop into a comprehensive body of working legal
instruments so badly needed is to ensure that we anticipate new environ-

mental problems and prevent them and correct the existing damage (see
Appendix 3).

Mr. Qu Geping, Director of China’s National Environmental Protec-
tion Administration, said in his speech that China has attached great im-
portance to the environmental protection and that China has always held a
positive and prudent attitude towards the law-making activities of interna-
tional environmental law.

On behalf of Mr. K. Fletschauer, Under-Secretary-General, the legal
counsel of the United Nations, Mr. Andronico Adede congratulated the
convocation of this symposium and conveyed his conviction that the Sym-
posium will indeed make a tangible contribution to the implementation of
the programmes of the United Nations Decade of International Law.

In the afternoon, H.E. Mr. Li Peng, Premier of the State Council of the
People’s Republic of China, received all the participants in Zhongnanhal.
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Summary of Proceedings

In the first session of the symposium, the participants el.ectc?d Pr of.es-
sor Sun Lin, Director of the Treaty and Law Department of Chlfla s Fore1§n
Ministry, Chairman of the symposium, Professor An.toruo Canga (c)l
Trindade from Brazil and Mr. Ajai Malhotra from India were electe :
Rapporteurs. Mr. Liu Daqun from the Treaty and Law Department of the
Chinese Foreign Ministry was appointed as the Secretary.

In his introductory remarks, Professor Sun Lin, Chairman of the Sym-
posium, said that the purpose of the Symposium IS.tO stf‘engthe.n tl;e cor;:-
mon understanding of international community, in particu far the
developed and developing countries to enhance the c%eVP:IOPment of inter-
national environmental law and to narrow down their differences, he also
said that he has been in the hope that this SympOS’ium could serve as a
starting point of a long process with a view to having some preliminary
results.

A summary report, following a wide-ranging exchange of views in
which on some aspects differing perceptions were put forward in a con-
structive spirit, follows:

Common Concern of Mankind

It was felt that the recently emerged concept of common concern of
mankind was sufficiently flexible to warrant its general acc‘eptance as
providing a broad basis for the consideration of global envu:onmental
issues. It was this flexibility which made the concept readily accept-
able, and to attempt to provide it with specific atril?utes or lege.xl con-
notations at this stage would perhaps not serve the interests of its fur-
ther development. Acknowledging that protection of the environ-
ment and development were indivisible and could not be considered
in isolation from each other, it was felt that the concept of common
concern of mankind should relate both to environment and to devel-
opment.

Sharing of Burdens

It was emi:)hasized that underlying the concept of ”comrrTon confern”
was the requirement to forge a global partnership on the mtef'natlonal
plane which would simultaneously seek to protect the en\{lronment
while addressing the developmental needs of the de.velo].nng coun-
tries. Accordingly, the developed countries, being primarily respon-
sible for the historic and current emission of pollutants into the envi-
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ronment, bore the main responsibility for cleaning up the environ-
ment. This widely accepted “main responsibility” principle must pro-
vide the basis for action in the environmental field. Moreover, if one
were to consider the financial, economic, scientific and technological
capabilities for understaking such corrective action relating to the en-
vironment, it becomes quite clear that it is the developed countries
which must shoulder most of the burdon. Equally, the developing
countries must participate in efforts to clean up the environment, tak-
ing into account their own specific capabilities and their national
plans, programmes and priorities relating to development and the en-
vironment.

Sovereign Rights

International cooperation in the field of the environment and develop-
ment must fully respect the sovereign rights of states. Its role should
be to support and supplement, not to supplant, national efforts.

Funding and Technology Transfer

It was agreed that adequate, new and additional funding would be
required by developing countries to enable them to join in interna-
tional cooperative efforts to protect the environment. It was stressed
that transfer of environmentally sound technologies to the developing
countries should be made available on a preferential and noncommer-
cial basis. Such technologies should not become simply another
source of excessive commercial profit for the developed world. It was
stressed that the multilateral rang set up under the Montreal Protocol
and the system of its management and control provided an excellent
example to be emulated as and when other funding mechanisms were
established under international legal instruments presently being ne-
gotiated. While reference was made to the global environmental facil-
ity, it was, however, felt that in its present form the GEF was quite in-
adequate in addressing the pressing environmental concerns of the
developing countries. There was also a consensus that the incorpora-
tion of environmental concerns and considerations in.development
planning and policies should not be used to introduce new forms of
conditionallty in aid or in development financing.

Special Needs of Developing Countries

It was felt that unless widespread and abject poverty in the develop-
ing countries was tackled head on, the international community
would be avoiding, at its own peril, facing up to a major contributor to
environmental degradation in the developing world. The environ-
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mental problems of developing countries were often a reflection of the
inadequacy of development. Addressing these environmental prob-
lems in their totally and in a balanced manner would require that full
cooperation be extended to the developing countries in their efforts to
break the vicious circle linking poverty, underdevelopment and envi-
ronmental degradation. Special attention would have to be given to
the particular needs and concerns of the least developed countries.
Solution of global environmental problems would have to be
accompanted by solution of the problem of global poverty.

The concept of “sustainable development” included the fostoring of
economic growth, the meeting of basic domestic needs (including in
areas such as health, nutrition, education and housing) and the eradi-
cation of poverty so as to provide to all a life of dignity in a clean, safe
and healthy environment. While considering the concept of “sustain-
able development”, it was important to remember that its major focus
had to be on the “development” aspect of the concept.

Environmental Protection and Human Rights

There was general consensus that there were linkages between the do-
mains of environmental protection and of human rights, provided
mainly by the focus on certain fundamental rights (inter alia, the right
to life and the right to health). It was further indicated that the emer-
gence of the right to a healthy environment and the right to develop-
ment was meant to enhance rather than to restrict, other rights, given
their indivisibility and interrelatedness, it was generally felt that envi-
ronmental protection also amounted ultimately to a quest for survival
and the protection of human health.

Settlement of Disputes

Several mechanisms of dispute-settlement appropriate for environ-
mental protection were surveyed: particular emphasis was laid on dis-
pute-avoidance by means, e.g., of information or consultation. It was
felt that any new legal instruments which may be negotiated should
contain in-built mechanisms for settlement of dispute; reference was,
in this context, made to the mechanism for dispute settelement con-
tained in the 1985 Vienna Convention on the Protection of the Ozone
Layer as a good model to be followed.

Recommendations

During the discussions, the following areas were identified as requir-
ing further consideration for the progressive development of international
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environmental law in the context of the UN Decade of International Law,

1990-1999.

(a)

(b)
(o)

(d)

(e)

® -

(g

(h)

Study the need for possible instruments to address the environmental
issues such as desertification, floods and droughts, worsening quality

and supply of fresh water resources, soil loss, and vegetation degrada-
tion;

Progressive refinement of the concept of the right to development;

Development of the evolving concept of the right of all to a life of
dignity and adequate standard of living in a clean, safe and healthy
environment, life of quality, dignity and wellbeing;

Equitable sharing of burdens as a legal basis for tranfer of adequate,
new and additional financial resources to developing countries;

A legal basis for transfer of environmentally sound technologies to
developing countries of preferential and non-commercial terms.

Progressive and timely refinement of the “common concern of man-

kind” concept with reference to its implications for both environment
and development.

Elaboration of measures directed to ensuring that the transnational
corporations operating in developing countries carry out their special
responsibility for environmental protection and sustainable develop-
ment in those countries.

The sovereign rights of states over their natural resources.

-
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